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~ INTHE DISTRICT COURT OF SHAWNEE COUNTY, KANSAS '

DIVISION FOURTEEN
STATE OF KANSAS, )
Plaintiff, )
) - |

\L ) - Case No. 06CR 1478
)
B )
' Defendant. )
)

MEMORANDUM DECISION AND ORDER
Defendant’s Motion to Suppress Evidence

On October 30 2006, the defendant - filed a motlon to suppress all

~ evidence obtamed from h1s resrdence his car, and his cellphone. The court set the mot_ron ’

to suppress for a hearmg on December 18 2006.

At the hearmg, counsel stlpulated to the admission of exhlbrts 3, 4 5, and 6 (the j.

afﬁdav1t and three search warrants) The state offered no add1t10na1 ev1dence The court

B took under advisement Issues LI ]I[ IV and VIII flom defendant S motron to suppress

The state and defendant were granted untﬂ J anuary 15, 2007 to ﬁle briefs on the burden of

p1oof as to Issues V and VI Defendant WIﬂldICW Issue VII Wthh related to defendant s

contentlon that the search of the cellphone was invalid because there was no warrant. The
court took the matters under advisement and now issues this 1uljng on the motion.
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Statement of Facts

' The application and affidavit for a search warrant pursuant to K.S.A. 22-2502 and

~ Section 15 of the Bill of Rights of the Kansas Constitution was prepared by Detective Daryl

'Ludolph of the Topeka Police Depariment. The afﬁdavit was presented to Judge Thonias
~ Conklin on August 9, 2006. Detect1ve Ludolph swore under oath to Judge Conklin that the
- facts and statements in the affidavit were true to the best of his knowledge and belief.

- The afﬁdav1t contamed information regardmg an online chat that Vir glma Delaney

of US. Cyberwatch com had with “mufasa1975 " On July 24, 2006, Ms. Delaney posted a 'v
. proﬁle for “kat1e2 u2" statmg that she was 13 years of age and mcludmg a photograph of a

young girl who was actually ll years old when the photo was taken. On August 3, 2006, a |

person W1th a screen name of “mufasal975 " contacted “katie2 _u2"and began an onlme chat

The chat tumed sexual and Wlthm a short penod of time “mufasal975 " began sohc1t1ng

“kat162 2" to engage n sexual acts accordmg to Detectrve Ludolph’s afﬁdav1t

“Mufasal975" sent a photograph of himself and also p1ov1ded “katie2 - u2" with his

cellphon_e number,- (785) _ A search of computer data bases of phone numbers -

revealed that the phone number belonged to a _ |

Detectrve Ludolph stated m the afﬁdav1t that “mufasal975" asked tomeet “katre2 u2 "

in order to engage n sexual acts and that they arranged to meet.on August 9 2006, at the

address 7121 Wheatﬁeld Topeka Shavvnee County, Kansas. -

Later a subject identified as _ arrived at the 1e51dence in a black 2001

BMW 3301 beanng the personahzed tag, - -made a statement ﬂ1at two
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years earlier he had met a 14 year old girl lon-line who lived at Montara and that they had met |

~on two occasions and one of the times they had sex. In-’s possession was a
cellphone with the number (785) 969-9529. | | |
Based ‘on‘ the afﬁdavit, Judge Conklin issued three separate 'search vtra11'ant5' one for
- s re51dence of _ Shawnee County Kansas; one for a black
2001 BMW 330I four door, Kansas license tag- and one for a Samsung cellular
phone (7 85)_ |
C.onc‘lu‘sione of Law
. ' M
, The defendant contends that the affidavit did not establish ptobable cause to believe
| tnat “pomographie images” ‘W()‘U..ld be found in s residence, car,‘ or phone.

‘The standard of review -related to a search warrant is whether the nlagistrate had

A “substanttal ba51s” for concluding that there was plobable cause to 1ssue a search warrant, -

Sz‘ate v. Ruff, 266 Kan. 27, 36, 969 P 2d 742 (1998) The maglstrate (111 thlS case Judge

Conklin) should v1ew the affidavit taking into account the totahty of the circumstances.

The warrant authonzes search]ng the 1e31dence of — |

Kansas for the followmg
any oomputer, CPU, keyboar,d, external media, disk drives, CDs, photographs
or photographic equipment, DVDs, vides (sic), or any types (sic) of computer
-“devices used to operate store or any way assist in the processing of

- information, which could pOSSIbly contain porno graplnc nnages mcludmg but
not lnmted to:

_ The defendant argues that the afﬁdav1t did not even mentmn pomo graphy, ne1the1

adult pornography nor cluld pomography The defendant 1S conect on this point. There was
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no'nlention of child or adult pornography in the affidavit nor svas there any assertion that

there would be any type of pomographyon the computers or other ‘electtonic equipment.
"The defendant cites the case State V. Lum 27 Kan. App 2d 113, 115 (2000) where

- the Kansas Comt of Appeals rev1ewed the fo]lowmg mfonnatlon in an affidavit in order to

determJne whether it supp01ted probable cause to search for child pomography'

On Monday, January 13, 1997, Michael Lum contacted Scanners Escort

- Service, 3445 E. 47" Street South, Wichita, Kansas for the services of a
woman who would engage in ‘domination’ activities with him. The service
sent Karen Moore who arrived at 646 Prairie Lane, Salina, Kansas about 7:15
p.m. At this house she met a male who identified himself a [sic] Michael -
Lum. Once inside the house Lum took her to a room on the second floor
where a personal computer was located. He turned the computer on and
displayed to her a white female wearing a garter belt with black stockings. No

~other clothing was worn and Lum told her the female depicted in the
photograph was 13 years old. The second set of photos displayed was a nude
female around the age of 5 or 6 years old with dishwater blond hair sitting on
a beach. The third set of photos depicted a blond female about 10 years old-

. wearing bikini style clothing similar to those worn by exotic dancers. Lum
also told her that he prefened sexual partners to be 12 years old and older.

Both the dlstﬂet court and the Court of Appeals found that the affidavit was

msufﬁc1ent Id at 118 In addltlon the defendant c1tes Umled Srafes V. Weber 923 F.2d |

1338 (9“‘ Cir. 1991) n w]nch the Nmth Circuit reversed the dlstnct court’s denial of a

suppression motion. The afﬁdawt n support of the sear: ch wanant contamed the followmg
| information: o

On August 12, 1985, almost two years prior to the date of the warrant, an

~ unknown customs inspector seized a parcel addressed to “P. Weber” at the
same address where the defendant resided on the day the warrant was
requested. The parcel contained two pieces of advertising material, which the
customs inspector concluded “apparently depict[ed] the sexual exploitation of
children.” Customs notified Weber of the seizure of the parcel via certified

- mail. Weber acknowledged receipt of the notlce but did not attempt to claim

: the material.




ks

~ Approximately 20 months later, on March 9, 1987, Customs sent Weber an
undercover test advertisement containing the name and address of a purported
distributor of sexually explicit materials in Canada. The purported distributor -
was, in fact, a fictitious creation of the United States and Canada Customs
Services set up as part of a reverse “sting” operation. The advertisement
contained a list of photographs for sale, including, among others, “Piccolo”

- and “Chicken.” The ad said the pictures featured “boys and girls in sex
action.” ' : :

On April 6, 1987, Weber, having seen only the advertisement, and not
the pictures themselves, placed an order for four sets of pictures (Piccolo # 16,
Piccolo # 31, Piccolo # 37, and Chicken # 11). The pictures the government -
- intended to send depicted minors displaying their genitals or engaging in
various sexual acts such as fondling, masturbation, and oral and anal sex.

The Ninth Circuit held that while the affidavit established probable cause for the four
picture sets, it did ﬁot esfablish pfdbable cause to cease any other items seized, mt]ns case .

magazines containing' chjld pdmography., The Court cited Professor LaFaVe’s treatise for

 the principle that “probable cause to believe that some incriminating evidence will be present

at a particular _plac'e does not necessarily mean there is probable cause to believe that there

will be more of the same.” Id. at 1344, citing 2 LaFave, Search and Seizure §3.7(d), at 113

(2d ed. 1987).

In the présent casé, fhe; link between:v'vhat_ was-sfated in the afﬁdaﬁt and the request
to search for pomographic iméges wés ¢ven. mc}re rémote'that the connection between fhg '
~ affidavit and the requestgd itemé in the _'searph waﬁants m Lum énd Wéber. ’Det'ective' o
N Ludolph makes no 1'ef¢1'ence to child pornography in his éfﬁdavit nor doéé he aésert any |
expert’s Gpiﬁion that individuals who éngage'in sexual sd]icitétﬁdn of a minor Wﬂl havé L

- pornography in their poSSession. This céufc finds that there was no probable cause to search




for pornographic images. . The court grants the motion to suppress as to any pornographic
images which were seized in the search of defendant -s resideuce, automobile, or
vcellphone. |

| | Defeﬁdant alleges that the affidavit failed to estab_lisﬁ a nexus between the evidence_
to be located and ﬂle place to be seerched, ie. the residence at» —,
Kensas. The defendent argues that fhe warrant appiication must shew that thelrelevant

“evidence is likely to be located at the place to be searched. Detective Ludolph relates in his

affidavit that _stated that he lived at _, Topeka

 (sic), Shawnee County, Kansas.

Using the standard cited by the defendant in his brief from the case State v. Barlett,

14 Kan. App. 2d 237,242,787 P.2d 1211 (1990), this court finds that this affidavit satisfies

the nexus element that a man of reasonable caution would believe that the articles sought

 would be 1ecated at the place searched, ie., JINIEEIIE s residence. It is reasonable to assume

- that computers and other electronic items used by a subject would be found at the subject’s
residence.
Issue I

The defendant argues that the search warrant was }impemﬁssibly overbroad.

The search warrant for defendant’s residence limits the search to “any computer, -

CPU, keyboard, external media, disk drives, phetographs or phoi:ographi_c equipment, DVDs

vides (sic), or any types (sic) of computer devices used to operate store or in-any way assist a

in the proees_sing of informaﬁon, which could possibly contain pemographic _iniages.” This
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court has already granted the motion to suppress as it applies to any pornographic images.
Therefore, defendant’s a.rgurnents regarding the vagueness or broadness of the phrase
pornographic images is moot. The remainder of the search warrant consists of various
computer or electronic devices used to operate, store or in any way assist in the processing
of information. Th1s court finds that the descriptions of those items are not overly broad.
) The defendant also argues that the phrase “any other _evidence that snpports relations
W1th minors” that is included in the search warrant of defendant’s car is overly broad. The
‘ | s.ame r)hrase is not included in the search wanant for defendanr’s residence. While the ,
defendarlr’s argument could have 'been'somewhat persuasive with regard to defendant’s -
| home, it is less persuasrve when rev1ew1ng the search Warrant of defendant s car. Counsel
for defendant suggests that law enfor cement ofﬁeel S Would be 1equ1red to conduct a general |
search and seize “anything that, in his judgment, might be evidence of sexual relations Wlth.
minors. Dependlng on the officer, that could include notes from a grrlfnend, a Playboy :
| 'magaz:me his Rolodex or phone number and address book, nssues found in a trash can,
- comic books, clothes and bed sheets, etc. While eelral'nly such a search arguably rrlight be
s exhausurfe and lnvasrve in one’s re51dence the smaller area of the interior of an automoblle _
and the unhkehhood that many of those 1tems would or dmarﬂy be found in an automoblle
substannally DaITows the search. | ’Iherefore this court finds that a search of defendant’s
vehicle to .loeate “any evldenee to snpport sexual relationships with minors.” is not oxrerly

: 'broad. :




Issue IV
The defendant further argues that the warrant did not aathorize the search for or
seizure of chat room dialdgue, e-mails, or othel" text files. |
The search warrants on the house, ifehicle, and cellphone all authorize searches of
' ,“any ccnlpute1‘, CPU,keyboaId, external media, disk drives, photographs of photographic.
equipment, DVDs, ﬁdes (sic) or any type of computer devices used to operate store or in any

way assist in the processing of information, which could possibly contain pornographic

. images.”

The language of the lsearch vharrants does not éxclhde text files. The ianguage in the |
' warrant which refers to ¢ computer dev1ces used to operate store or in any way assist m the
processing of informatlcn certamly includes text ﬁles such as chat room dlalogue ahd e-
niails. The language related to pcrnographic images in this court’s opinicn doesnot h'dm't'fhe
search to pomdgraphic images. Instead the pcmogf_aphic iinage language is andexam‘ple of
what could “pcss'ibly‘be found.” | | |

| The defendant m'gaes that the Warrant had expired by the time that the computer hard

d»rive was seafched | | L |
| Pursuant to K S. A § 22- 2506 a search warrant has to be eéxecuted VVlt]ll]l nmety-51x
hom s after the issuance and any warrant not executed within such tlme frame is void. In thls
| case, the warrants Were executed Wlﬂ]ln the m'nety-six hour time frame. The Wah'ants were.

issued on August 9, 2006, at 8:30 p.m. The search warrant on the residence was executed




o on Aﬁgust 9, 2006, at 9:13 p-m. and the search warrant on defendant .s vehicle was
| ,exeeuted on Augusf 10, 2006 at 10:30 am. |

The .issue, however,' raised by the defendant ie that the compﬁter hard drive search
Wae not completed within ninety-six hours of the issuance of the warrant. The state argues
n response that execution of a warrant does not inelude all the forensic eXamjnations.of the
ev1dence selzed F or example, the state points out by analogy that analysis of hair, blood,
saliva f01 DNA is not completed within mnety-sm hours and ne1the1 is the analys1s of drugs

- by the Kansas Bureau of Investlgatlon This court concurs with the state’s argument ﬂlat the

deadline for execution of the Wan'ant does not mclude w1thm the time hmlt the complete

forensics analysis of the evidence seized.

~Issue VI

Defendant alleges that the police conducted an impermissible general search of 'the :

~ hard drive. The defendant argues that the court has a duty to control a search for evidence

that may be intermingled with private papers ofa suépect. :

In a case which dealt with the wholesale seizure of a large volume of paper business

records, the court outlines the p1'ocedul'e that should.be followed. United Sraz'es V. Tamura

694 F. 2d 591 (9th Cir. 1982) The court suggested the pr ocedure set out in Amencan Law

| '_ ’Insutute s Model Code of Pr e-Alralgnment Procedure (1975) in Whlch documents are sealed

and held pendmg approval by‘a magistrate for a further search. The 10" Circuit Court of
Appeals adopted the Tamura procedure at ‘1easf in part w]ien a computer is :Seized and

searched pursuant to a search warrant. United States v. Carey, 172 F. 3d 1268 (10* Cir.

' 1999); United States v. Campos, 221 F. 3d 1143 (10® Cir. 2000).
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Thus, when ofﬁceré comé. across relevant computer files intermingled with ‘
irrelevant computer files, they “may seal or hold” the computer pending
“approval by the magistrate of the conditions and limitations on a further
search” of the computer. Carey, 172 F. 3d at 1275. Officers must be clear as
to what it is they are seeking on the computer and conduct the search in a way

that avoids searching files of types not identiﬁed‘ in the warrant. /d. at 1276.
United States v. Walser, 275 F. 3d 981, 986 (10™ Cn 2001).

Tlié Kaﬁsaﬁ Suiareme Court also has adopted the réas»(‘)ning from Carey aﬁd its
progeny in State v. Rupﬁic_k, 280 Kan. 720, 125 P3d 541 (Kan. 2005). However, Kansas
| courts have nof yet considered the i‘emedy f01; a violation of this procedui'e. »v

In fhé present case, the exacf proéédure followed by officers is unknown. to ﬂllS court.
While no additional -authoﬁty has Been 'sbught.by the éfﬁéers, sﬁCh-authority is neceslsaiy
only if there are ,ihtém:jngle(‘i files. No evidencei has beeﬁ presentéd to this court that thé
. officers discovered inteﬁningled files. Therefqre; this court deniés the motion to suppl'ess '
on this issue.

‘_ Issue VII },

The defendant withdrew Issue VIL | .
| | | | Issue VIII
- The defendant alleges that the good faith exceptioﬁ dées not ai)ply to this case. The -
- defendant’s argument is vbased: 011. the alleged facial deficiency of ;che warrant régarding the
lack of proba‘t.)lle‘cause to subport seatching for l')omographic‘ images and the Vaguéliess of
~ the phrase “pomo‘graplﬁc ilnage;” Thé ccﬁiﬁ has Asu‘ppresséd any eﬁdenﬁe of pornographic |

1mages due fo lack of probable cause and therefore that issué should not be the basis fbr
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i'ejecting the application of the good faith exception to the remainder of the warrant. The
court has found that the remainder of the warrant isv valid and was based on probable ‘cause.
However, if the court’s ﬁndihg is overturned, the good faith exception should apply.
Coﬁéiusion | | |
| ‘The court dénies the défendant’s moﬁoﬁ to suppress in part and grants: 1t111 part (as

to any evidence 1elated to pornogmphlc nnages) as more spemﬁcally set out above. The

above constitutes this court S 1111111g on defendant’s MO’[IOII to Suppress and no further

joumal entry 1is required.
IT IS SO ORDERED.

Dated this 8.0 day ofMalch 2007.

Nancy Pafxid
- District Judge Third Jud101a1 District

Division Fourteen. -~

11




CERTIFICATE OF SERVICE

I hereby certify that a copy of the above and foregomg Memorandum Decision and ~
Order was hand—dehvercd faxed or maﬂed on the Q( )\k\\ day of March, 2007 to the :

following:

- Dan Dunbar

Assistant District Attorney -
200 SE 7th Street, Suite 214
- Topeka, KS. 66603

Christopher M. Joseph
1508 SW Topeka Blvd. -
Topeka, Kansas 66612

-/ Administrative Assistant
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